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is open to question. In construing this section it has been held 
by the Supreme Court, in decisions which the court in Lima v. 
Lima fails to note, that the facts need not be set forth by positive 
averment in the affidavit but that it may "refer to and adopt" the 
complaint on file even though the latter be unverified. In such 
cases the oath to the affidavit is an oath to the contents of the 
complaint referred to. 7 In these cases the affidavit referred to the 
complaint and made it a "part and portion of this affidavit", spec- 
ially adopting the contents of the complaint. It might be urged 
as a ground of distinction that the affidavit in Lima v. Lima did 
not adopt the complaint as part of the affidavit, for the reason 
that reference to an instrument does not amount to its adoption. 
On the other hand it may be contended that if the affidavit had 
been a will the reference in this case would have been sufficient 
incorporation. 8 The test as to incorporation by reference should 
be: do the words of incorporation show such a clear intent to 
incorporate the document as to make the party signing the affi- 
davit guilty of perjury if the facts in the complaint are not true? 
In view of the fact that an affidavit for publication of summons 
is always ex parte, and that if sufficient in form the court is com- 
pelled to accept its statements as true, 9 the requirements of the 
code should be strictly followed. 

C. R. S. 

Trial: Directing Verdict upon the Opening Statement of 
Counsel. — In the case of Bias v. Reed 1 the California Supreme 
Court held that a verdict might be directed upon the opening 
statement of counsel. Verdicts have been directed and nonsuits 
have been granted upon an attorney's opening statement in a 
few instances in California, 2 but the tendency of the court seems 
to be to discourage such procedure. In the principal case it is 



7 Ligare v. California Southern R. R. Co. (1888), 76 Cal. 610, 18 
Pac. 777, supra, note 1, cited and followed in Pratt v. Stone (1900), 25 
Nev. 365, 60 Pac. 514. In People v. Mulcahy (1910), 159 Cal. 34, 112 
Pac. 853, the affidavit was similar to the one in Lima v. Lima and the 
court said, "He did not affirm directly or on information and belief that 
the facts alleged in the [unverified] complaint were true." But see 
McGilvery v. Morehead (1852), 2 Cal. 607, where it was held that an 
affidavit for arrest must contain a positive averment of facts. This 
strict rule may be distinguished on the ground that arrest and bail 
has always been strict and technical in its requirements, Mackenzie v. 
Mackenzie (1787), 1 Term Reports 716, 99 Eng. Repr. 1338. See also 
Ex parte Yonetaro Fkumoto (1898), 120 Cal. 316, 52 Pac. 726. 

« Estate of Willey (1900), 128 Cal. 1, 60 Pac. 471. See 40 Cyc. 1094. 

»Dunlap v. Steere (1891), 92 Cal. 344, 28 Pac. 563, 27 Am. St. Rep. 
143, 16 L. R. A. 361. 

1 (Dec. 17, 1914), 48 Cal. Dec. 583, 145 Pac. 516, in bank, adopting 
department decision, 47 Cal. Dec. 636. 

2 Emmerson v. Weeks (1881), 58 Cal. 382; Estate of McNeil (1909), 
155 Cal. 333, 100 Pac. 1086. 
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said, "It is no doubt true . . . that the practice of directing 
a verdict, in advance of the introduction of evidence, upon the 
opening statement of one or the other party is a dangerous one 
and that an order granting such motion can be upheld only 
where it is clear that counsel has undertaken to state all of the 
facts which he expects to prove, and it is plainly evident that 
the facts thus to be proved will not constitute a cause of action 
or a defense, as the case may be". 

In England the courts refuse to terminate a case upon the 
opening statement of counsel without his consent. In the case 
of Fletcher v. London and North Western Railway Company, 3 
Lord Esher said, "In my opinion a judge has no right, without 
the consent of the plaintiff's counsel, to non-suit the plaintiff 
upon his counsel's opening statement of the facts. The opening 
of counsel may be incorrect in consequence of his having had 
wrong instructions. Owing to some accident, even with the 
greatest care, the evidence of the witnesses when they are called 
may differ from that which had been opened by counsel." 

In Wisconsin the English view is followed, though it appears 
from the language of the leading case 4 that the rule was adopted 
in self-defense, as it were, owing to the fact that the state 
abounded in inexperienced practitioners. Undoubtedly the qual- 
ity of the bar has improved since 1856, but the practice in ques- 
tion has remained unchanged. 5 

In Illinois the courts will not direct a verdict upon the opening 
statement of counsel unless it is shown in that statement that 
the case is founded upon a corrupt cause of action. 6 As there is 
no requirement that an attorney shall make any opening state- 
ment, it would seem that, having attempted such a statement, 
a non-suit should be granted or a verdict directed only in the 
clearest cases. There are cases where it would be an absolute 
waste of time and money to proceed with the introduction of 
evidence, as, for instance, where the attorney founds his case 
upon a contract which is against public policy, 7 or upon a cause 
of action which has not survived, 8 or upon a claim which is 
barred by the statute of limitations, the bar of the statute being 
pleaded. 8 On the other hand there are numerous instances where 

a [1892] 1 Q. B. 122, 65 L. T. (N. S.) 60S. 

* Fisher v. Fisher (1856), 5 Wis. 472. 

6 Smith v. Commonwealth Ins. Co. (1880), 49 Wis. 322, S N. W. 
804; Haley v. Western Transit Co. (1890), 76 Wis. 344, 45 N. W. 16. 

8 Pietsch v. Pietsch (1910), 245 111. 454, 92 N. E. 325, 29 L. R. A. 
(N. S.) 218 and note. 

» Oscanyan v. Arms Co. (1880), 103 U. S. 261, 26 L. Ed. 539. 

»Hey v. Prime (1908), 197 Mass. 474, 84 N. E. 141, 17 L. R. A. 
(N. S.) 570. 

•Preusse v. Childwold Park Hotel Co. (1909), 134 App. Div. 383, 
119 N. Y. Supp. 98. The defense of the statute of limitations is waived 
by a failure to plead it. Manning v. Dallas (1887), 73 Cal. 420, 15 
Pac. 34. 
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the court should refuse to act until the evidence has been intro- 
duced. This is especially true of actions, as in most cases of 
fraud, in which the facts are complicated, and the issues numer- 
ous. Of course where an attorney is forced to rely to a great 
extent upon circumstantial evidence and hostile witnesses, and 
cannot tell exactly what he will be able to prove, the court 
should allow him to proceed with his case. 10 

No hard and fast rule upon the subject can be laid down, 
but the court must be guided by its own sound discretion in 
each particular case. Many cases fall clearly upon one side of 
the line or the other, but when a doubt arises it should be re- 
solved against the directing of a verdict upon the opening state- 
ment of the attorney, and he should be permitted to put in his 
testimony and make out a case if possible. There is certainly 
great danger involved when the determination of a cause is made 
to depend upon an informal statement by counsel of what he 
deems to be the essential points of his case, rather than upon 
a consideration of the actual facts as brought out by the exam- 
ination of witnesses. 

E. J. S. 

Waters and Watercourses: Constitutional Law: For- 
feiture of Riparian Rights for Non-User. — An important 
source of future litigation is to be found in the provisions of the 
recently enacted California Water Commission Act 1 declaring 
riparian rights forfeited after ten years non-user of the water, and 
also limiting riparian rights to such waters as are or may be 
reasonably needed for useful and beneficial purposes. Whether 
these provisions will stand, or must fall as an unconstitutional 
interference with vested rights, promises to become a hotly con- 
tested question ; and what the outcome will be, no one can foretell 
with certainty. 

A case of considerable interest in this connection is In re 
Willow Creek, 2 lately decided by the Oregon Supreme Court, and 
originally adjudicated by the State Water Commission under the 
Oregon Water Code. 3 There were numerous claimants, mostly 
appropriators ; but one claimant, the Eastern Oregon Land Com- 
pany, owned riparian lands, the title to which was derived from 
the federal government prior to the Desert Land Act of 1877.* 
It therefore possessed riparian rights, 6 according to the interpre- 
tation of that act by the Supreme Court of Oregon. It strenu- 

10 Darton v. Interborough Rapid Transit Co. (1908), 125 App. Div. 
836, 110 N. Y. Supp. 171. 

1 (1913) Stat. Cal., 1012, § 11. 

2 (Oct. 21, 1914), 144 Pac. 505. 
8 Oregon Laws, 1909, p. 319. 

* 19 Stats, at L. 377, U. S. Comp. Stats. (1913), §§ 4674-4680. For 
effect of that act on riparian rights in Oregon, see Hough v. Porter 
(1909), 51 Ore. 318, 98 Pac. 1083. 

» Taylor v. Welch (1876), 6 Ore. 199. 



